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| NTRODUCTI ON

On August 3, 1989, the Pipeline Safety and Engi neering
Dvision ("Dvision") of the Departnment of Public Wilities
("Departnent") issued a Notice of Probable Violation ("NOPV') to
WD. Cohen Contracting Corporation ("Respondent"”). The NOPV
stated that the D vision had reason to believe that the
Respondent perforned excavations on April 19, 1989, at 80
Washi ngton Street, Norwell, Massachusetts, in violation of GL.

c. 82, 840 ("D g-Safe Law'). The Respondent allegedly failed to
tender proper notification and failed to exerci se reasonabl e
precaution while excavating which caused danage to an under ground
gas service operated by Bay State Gas Conpany ("Bay State").

On August 9, 1989, pursuant to 220 CMR 8§ 99.06(1), the
Respondent submtted a witten response disputing the allegations
inthe NOPV. In a letter dated Decenber 4, 1989, the D vision
informed the Respondent of its determnation that the Respondent
had vi ol ated the D g-Safe Law and i nformed the Respondent of its
right to request an adjudi catory hearing.

(On Decenber 8, 1989, the Respondent requested an
adj udi catory hearing pursuant to 220 CMR § 99.07(3). After
due notice, an adjudicatory hearing was held on April 2, 1991,
pursuant to the Departnent's procedures for enforcenent under 220
CMR 8§ 99.00 et seq. Robert Snallconb, a public utilities

engi neer wth the Departnent, and Mario Reid, a conpliance
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officer for the Departnent, represented the D vision. Brant

Bol | i var, supervisor of maps and records for Bay State, testified
for the Dvision. The Dvision presented eight exhibits. Steven
Ander son, project manager for WD. Cohen Contracting Corporati on,
testified on behal f of the Respondent. The Respondent offered
two exhibits as evidence. The Departnment noved all exhibits into
evi dence.

1. SUWARY CF FACTS

The Division received a report of a Dg-Safe violation from
Bay State indicating the Respondent did not tender proper
notification to an underground utility operator (Exh. Dv. 1).
The report alleged that on April 19, 1989, the Respondent damaged
a one and one quarter-inch plastic gas service during an
excavation at 80 Washington Street, Norwell, Massachusetts ( id.).
The Respondent's project consisted of installing utilities at
depths of up to ten feet and grading the surface area above the
utilities (Tr. at 37, 39).

I n support of the Division's allegation, that the Respondent
failed to tender proper notification and failed to exercise
reasonabl e precauti ons while excavating, M. Reid stated that the
Respondent contacted D g-Safe on March 7, 1989, to request a
mar ki ng of the excavation site ( 1d. at 11-14, 39; Exhs.

Dv. 3, 4. Bay State responded to this D g-Safe marking request

by marking the Washington Street site on March 9, 1989 (Exh.
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Dv. 4). The Respondent's project was schedul ed to conmence on
March 10, 1989 ( id.; Tr. at 11-14). M Reid testified that the
gas mai n damaged by the Respondent had been installed by Bay
State on March 22, 1989, approximately two weeks after the

mar ki ng request (Tr. at 45).

M. Small conb stated that markings nmade during installation
of the damaged gas main were not regul ati on D g- Saf e nmar ki ngs
(id. at 46). He indicated that these informal markings were
likely to be inaccurate since they were not nade by Bay State
personnel trained to conply with D g-Safe marking requirenents
(id.). M. Reid testified that the Respondent failed to nake a
D g-Safe marking request for the newy installed gas nmain
(id. at 7-8; Exhs. Dv. 1-3).

M. Reid stated that Bay State, in response to the
Respondent's March 7, 1989 request, narked the WAshi ngton Street
site with paint, stakes, and tape in the trenches (Tr. at 17, 18,
25, 47, 48; Exhs. Dv. 3, 4. M. Snallconb and M. Bollivar
testified that marking tape is utilized in the trenches to warn
excavators that they are nearing an underground utility (Tr. at
17, 21, 48). They stated that all other markings required by the
D g-Safe Law do not indicate the depth of underground utilities
but only the location of underground utilities in terns of their
position beneath the surface ( id.). M. Bollivar and M.

Smal | conb al so stated that the placenent of marking tape in the
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trenches is a nere courtesy done by Bay State and it is not
mandated by law ( id.). Finally, M. Reid asserted that the
Respondent's claim that the gas main installed by Bay State was
too close to the surface, even if true, did not exonerate the
Respondent fromviolating the D g-Safe Law ( id. at 52-54).

In response to the Division's allegations, the Respondent
acknowl edged that it did not notify Dig-Safe to request a narking
of the newgas line installed on March 22, 1989 because it
bel i eved all services had been clearly nmarked in response to the
March 7, 1989 marking request ( i1d. at 31; Exh. Dv. 3). The
Respondent asserted that a new D g- Saf e nunber and narki ngs were
unnecessary because the Respondent believed it knew the | ocation
and depth of all the services at the excavation site based on the
mar ki ngs and stakes utilized during installation of the new
service (Tr. at 27-28, 31). The Respondent testified that the
work crews at the site knew the |ocation of the newy installed
utilities since they naintained a continuous presence on the site
(id. at 27-28) The Respondent indicated that excavation at the
Washi ngton Street site was on-going and that the work crews did
not |leave the site ( id. at 27-28, 31, 56; Exh. Dv. 3).
Therefore, the Respondent asserted, the six-week old D g-Safe
nunber was still valid (Tr. at 27-28, 31, 56).

The Respondent claimed that Bay State had installed the new

gas main too close to the surface, in light of the proposed
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grade, causing the Respondent to danage the gas |ine (Exh.

Dv. 3). The Respondent argued that even if it requested a
second marking of the site, the new markings would only have
indicated the lateral position of the service, which the
Respondent asserts it already knew, and not the depth of the
service (id.; Tr. at 31-32, 55, 56). The Respondent stated that
Bay State placed warning tape directly on the gas main and,
therefore, the warning tape was ineffective in warning excavators
of the service depth (Tr. at 30, 32, 56; Exh. Resp. 1). The
Respondent testified that Bay State | owered the gas nmain 26
inches, to a depth of 36 inches, after the Respondent danaged the
main (Tr. at 30, 56; Exh. Dv. 3).

1. STANDARD OF REVI EW

GL. c. 82, 840, in pertinent part, provides that:

No person shall, except in an energency, contract for,
or make an excavation ... unless at |east seventy-two
hours ... but not nore than thirty days ... before the
proposed excavation is to be nade such person has given
an initial notice in witing of the proposed excavation
to such natural gas pipeline conpanies ... in or to the
city or town where such excavation is to be nade.

The Departnent has consistently found that excavators are
responsi ble for maintaining utility designati on markings. Li nden

Gonstruction Go. , DP.U 87-DS-149 (1991). The responsibility

attaches after the utility conpani es have nmarked the | ocation of
their underground facilities at the excavation site nanmed in the

D g- Saf e request. Warner Bros., Inc. , DP.U 87-DS 124 (1990).




D.P.U 89-DS 18 Page 6

Wth regard to the issue of reasonable precaution, GL. c.
82, 8 40, in pertinent part, states that:

Any ... excavation shall be performed in such manner, and

such reasonabl e precautions taken to avoid damage to the

pi pes, main, wires or conduits in use under the surface ...

[of] privately owned |and, including ... penetration or

destruction of any pipe, main, wire or the protective

coating thereof, or the severance of any pipe, main or

condui t.

"Reasonabl e precautions” is not defined in the statute or
the Departnent's regul ati ons, nor do regul ati ons specify approved
conduct. Instead, case precedent has guided the Departnent in
the Dig-Safe area. Several recent cases have established the
proposition that using a nmachine to expose utilities, rather than
hand- di ggi ng, constitutes a failure to exerci se reasonabl e

precauti ons. See Cairns & Sons, Inc. v. Bay State Gas Co. :

D.P.U 89-DS 15 (1990); Petricca Gonstruction Go. v. Berkshire

Gs G., DP.U 88-DsS 31 (1990); John Mahoney Construction Go. V.

Boston Gas Co. , D.P. U 88-DS-45 (1990); Nor t hern Foundati ons,

Inc. v. Berkshire Gas Co. , D.P.U 87-DS-54 (1990). 1In

Fed. Corp. , however, hand-digging to locate facilities was found
to be inpossible, and use of a Gadall was found to be reasonabl e
when the Division failed to set forth a reasonable alternative

t he excavator coul d have taken to avoi d damage. Fed. Corp. v.

GCommonwealth Gas Go. , D P.U 91-DS-2 (1992). Further, in

situations where markings are clear, it is the excavator's

responsibility to be cogni zant of the risks in excavating and to
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adopt an excavating nmethod that is reasonabl e given the

ci rcunst ances. John Mahoney Construction Co. v. Boston Gas Co. ,

D.P.U 88-DS-45 (1990).

In order for the Departnment to justly construct a case
against an alleged violator of the Dig-Safe Law for failing to
exerci se reasonabl e precaution, adequate support or evidence nust

acconpany the all egation. New Engl and Excavating v. Commonweal th

Gs G., DP.U 89-DS- 116, at 9 (1993); Fed. Corp. v.

Commonweal th H ectric Go. , DP.U 89-DS-2, at 5-6 (1992). In

addition, the nmere fact that a utility was damaged during an
excavation does not by itself constitute a violation of the

statute. Yukna v. Boston Gas Go. , 1 Mass. App. . 62 (1973).

In specific instances where there has been an all egati on of
failure to exercise reasonabl e precaution w thout denonstrating
any precautions the excavator could or should have taken, the
Departnment has found that the nere fact of danmage will not be
sufficient to constitute a violation of the statute. Unbro v.

Boston Gas Go. , D P.U 91-DS-4 (1992); Fed. Corp. v. Commonweal th

Electric Go. , DP.U 91-DS 2 (1992); Al banese Brothers, Inc. v.

Golonial Gas Go. , DP.U 88-DS 7 (1990).

V. ANALYSI S AND FI NDI NGS

The Departnent nust determne if the Respondent failed to
tender proper notification and failed to take reasonabl e

precautions to avoid danmage to an underground utility. Wth
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respect to the first issue, prior to commenci ng excavation, the
Respondent notified D g-Safe on March 7, 1989, to mark the
proposed excavation site. Bay State responded and narked the
site on March 9, 1989, as required by the D g-Safe Law. On March
22, 1989, however, the character of the site changed when Bay
State installed a new gas service after the Respondent's origina
D g- Safe request. The Respondent acknow edges that work crews
for the Respondent's conpany were aware of the new gas service
installation by Bay State. A though the Respondent contends that
markings fromthe installation were visible, these narkings were
not nmade by Conpany personnel trained to conply with D g-Safe
mar ki ng requi renents. The D g-Safe Law was enacted in order to
prevent persons unauthorized to mark sites fromdoing so, in
order that the excavator will not erroneously rely on mnarkings

whi ch may be incorrect. See Construction Solutions, Inc. , D P.U

89-DS- 17, at 5-6 (1993).

The Departnent finds that the Respondent shoul d have
requested a new narking in order to obtain accurate and reliable
mar ki ngs concerning the installation of the new gas service at
the excavation site. Accordingly, the Departnment finds that the
Respondent's failure to request a new nmarki ng of the excavation
site constitutes a violation of the D g-Safe Law

The Division alleged that the Respondent failed to exercise

reasonabl e precautions during excavation work at the Washi ngton
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Street site. The Dvision did not, however, allege what
precautions, if any, the Respondent shoul d have taken to avoid
damage to an underground utility. In specific instances where
there has been an allegation w thout denonstrating any
precautions that could or should have been taken, the Departnent
has found that the nere fact of damage will not be sufficient to

constitute a violation of the statute. Fed. Corp. V.

GCommonwealth Gas Go. , D.P.U 91-DS 2 (1992); Al banese Bros., Inc.

V. Colonial Gas Go. , D.P.U 88-DS-7 (1990). The Departnent has

consistently found that adequate support or evidence nust
acconpany any allegation that an excavator failed to exercise
reasonabl e precautions in order for the Departnent to justly
construct a case against the alleged violator. ! The Division did
not adequately denonstrate that the Respondent failed to exercise
reasonabl e precauti on when excavating at the excavation site and,
therefore, the Respondent did not violate the D g-Safe Law by
failing to exercise reasonabl e precauti on.

Accordingly, the Departnent finds that the Respondent
violated the notification provision of the D g-Safe Law The

Departnent further finds that where this is the Respondent's

1 The Suprene Judicial Court of Massachusetts may set aside a
decision as prejudiced for further action when that decision
is "[u] nsupported by substantial evidence." GL. c. 30A
8§ 14(7). Substantial evidence is defined as "such evidence
as a reasonable mnd mght accept as adequate to support a
conclusion." GL. c. 30(A, 8 1(6).
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first violation of the Dg-Safe Law, a civil penalty of $200 is

justified. 2

2 M. Snallconb testified that the $500 fi ne assessed in the
NCPV was incorrect and that the Respondent should be |iable
for $200 since this was the Respondent's first violation of
the Dig-Safe Law (Tr. at 56; Exh. Dv. 8).
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V. QROER

Accordingly, after due notice, hearing, and consideration,
t he Depart nent

EINDS: That WD. Cohen Contracting Corporation violated the
D g-Safe Lawwhen it failed to tender proper notification to the
operator of an underground utility before excavating at 80
Washi ngton Street, Norwell, Massachusetts, on April 19, 1989; and
itis

CRDERED: That WD. Cohen Contracting Corporation shall pay
acivil penalty of $200 to the Commonweal th of Massachusetts by
submtting a check or noney order in that anount to the Secretary
of the Departnent of Public Wilities payable to the Commonweal t h

of Massachusetts, within thirty days of the date of this Oder.

By O der of the Departnent,



